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The existence of homosexuality is undoubted truth，and the homosexual 
marriage is the result of homophobe asking for equal rights and interests. As 
homosexual people make every effort for to launch movements for various rights， 
and some countries in the world have passed the laws of legitimate homosexual 
marriage, so it is with tremendous significance of both in theory and practice to 
research homosexuality and its marriage form law angle. 
The thesis consists of three parts--preface， main body and conclusion; while 
three chapter are contained in the main body. 
The first chapter sums up the developing traces of same-sex marriage in 
America and Europe. Being early or late, Americans have taken up different 
attitude toward homosexuality, from negation to toleration but with from 
opposition of its marriage to nowadays’ debate over the probability of its marriage. 
The concrete reasons why most Americans disapprove of legislating to protect 
same-sex union are varied: God forbid its union; traditional marriage system 
would end with disorder in thought and instability in human heart; threat would be 
put into the life of children and teenagers by its union; AIDS and other diseases 
would be included by its union. Then, this chapter gains certain enlightenment on 
homosexual marriage though the analysis of legislative clues and related judgment 
precedents of homosexual marriage in European countries. 
The following chapter expounds the validity of homosexual marriage from 
two aspects. The positive side discuss its validity from four angles--medicine， 
Biology, Sociology and jurisprudence, to whose contents add some inclusive 
illustration; while the core demonstration focus on jurisprudence. Then the 
negative side, which combines with the above chapter mentioned Americans’ 
opposing Reasons, enumerate all out to repute one by one. By the interaction of 














deep-rooted in Social, cultural homophobia, and the reasons for disapproving are 
without good Grounds under serious analysis. 
The last chapter, including three parts, is the home of theory in the thesis As 
well as its center, which discuss china’s necessary research of law strategy On 
homosexuality and its marriage. The first part mainly explains the homosexual 
People’s statuesque in china, such as their current living situation, related 
Academic research situation and their efforts on the legality of homosexual union. 
The second part, including three phase----Cultural Revolutionary period， 
criminal Law before coming into existence period and after period, summarize our 
nation’s Past and present laws, regulations and cases involving in homosexual 
union. It is Deemed in this thesis that the emergence of the related cases are 
closely connected With and dependent on social economy, politics and cultural 
circumstance. However, Certain laws and regulations needs improvement as time 
goes by. The third part Expresses in three levels about china’s legislative 
conception of present and Future for protection of homosexual people’s rights and 
interests. The first level Deals with the establishment and perfection of true 
implementation of equality And human rights stipulated by our constitution; of 
objective and just realization toward homosexual phenomena. Besides, it also 
points out seven problems that we May encounter when practicing current laws 
concerning homosexuality. The second level expounds current resistances to the 
validity of homosexual marriage in china, From including the psychology-rooted 
influence of traditional political culture Upon people; the potential influence of 
traditional thinking of law upon individual; The decisive effects of underleveled 
development on realistic domestic economy; The direct effects of people’s 
mistaken concept on homosexuality and its marriage In real life. The third level 
encourages law makers making full use of Western Countries’ legislative 
experience to put forward Trilogy of Legislation, to make Laws of protection for 
Homosexualists’ Rights and Interests, to draft homosexual Partner administrative 
regulations, and finally to add homosexual marriage into Marriage Law with the 














marriage. Of course, all these measures must be based on china’s concrete Reality. 
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河博士根据国内外的权威调查推测出，同性恋者有 3900 万~5200 万左右。①近
年来，“悄悄”出现的同性恋酒吧、同性恋浴池、同性恋舞厅及众多的“同志
网站”都证明了存在着一个相对人数较少但绝对数量庞大的群体。 








史重任”了。2003 年 8 月，国家民政部基层政权和社区建设司司长张明亮在
解释新婚姻法实施条例时表示，中国政府禁止同性伴侣结婚。这是中国政府
                                                        
① 李银河.同性恋亚文化[M].北京：中国友谊出版公司，2002.6. 另也有一些学者对某一种特定对象作
出相关调查后得出一些数据，如潘绥铭在《中国性现状》（光明日报出版社，1995 年版，第 411 页）中
表明：大学男生中有过同性性行为的占 16.6%；仅有心理倾向的占 8.4%，两者兼有的占 4.2%；刘达临
在《中国当代性文化》（上海三联书店，1995 年版第 113 页）中表明，大学男生中有过同性性行为的占
到 7.0%至 8.3%）；重庆师大七名大学生组成一调查组对重庆市 28 所高校随机抽样调查，得出有 10.3%


































                                                        





的配偶权益。至 2004 年 7 月，在全球，只有荷兰和比利时的婚姻法明确表明，配偶的性别可以相同，
也可以不同，所以同性伴侣和异性配偶都被包括在内。因此，从狭义上来讲，目前只有在荷兰和比利





是 高法院批准同性婚姻没有违法,其次是国会通过改变婚姻定义的法律。截止 2004 年 7 月，加拿大已
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